Telephone Consumer Protection Act of 1991
47 U.S.C. § 227

8§ 227. Restrictions on use of tel ephone equi pnent
(a) Definitions
As used in this section -

(1) The term"automatic tel ephone dialing systeni means equi pnent which has
the capacity -

(A) to store or produce tel ephone nunbers to be called, using a random
or sequential nunber generator; and

(B) to dial such nunbers.
(2) The term "tel ephone facsim|e machi ne" neans equi pmrent which has the capacity
(A) to transcribe text or inmages, or both, frompaper into an el ectronic signal and
to transmit that signal over a regular telephone line, or (B) to transcribe text or
i mages (or both) froman electronic signal received over a regular tel ephone |ine
onto paper.

(3) The term "tel ephone solicitation" neans the initiation of a tel ephone call
or nessage for the purpose of encouraging the purchase or rental of, or investnent
in, property, goods, or services, which is transmtted to any person, but such term
does not include a call or nessage (A) to any person with that person's prior
express invitation or perm ssion, (B) to any person with whomthe caller has an
establ i shed business relationship, or (C by a tax exenpt nonprofit organization.

(4) The term"unsolicited advertisenment” neans any nmaterial advertising the
comrercial availability or quality of any property, goods, or services which is
transmitted to any person w thout that person's prior express invitation or
per m ssi on.

(b) Restrictions on use of automated tel ephone equi pnent
(1) Prohibitions
It shall be unlawful for any person within the United States -

(A) to nake any call (other than a call made for emergency purposes or
made with the prior express consent of the called party) using any autonatic
tel ephone dialing systemor an artificial or prerecorded voice -

(i) to any energency tel ephone line (including any "911" |ine and
any emergency line of a hospital, nedical physician or service office,
health care facility, poison control center, or fire protection or |aw
enf or cenent agency);

(ii) to the tel ephone line of any guest roomor patient roomof a
hospital, health care facility, elderly hone, or simlar establishnent;
or

(iii) to any tel ephone nunber assigned to a paging service,
cellular tel ephone service, specialized nobile radio service, or other
radio common carrier service, or any service for which the called party
is charged for the call;

(B) to initiate any tel ephone call to any residential tel ephone |ine
using an artificial or prerecorded voice to deliver a nessage wi thout the
prior express consent of the called party, unless the call is initiated for
energency purposes or is exenpted by rule or order by the Comm ssion under
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paragraph (2)(B);

(C to use any tel ephone facsimle machine, conputer, or other device
to send an unsolicited adverti senment to a tel ephone facsimle machine; or

(D) to use an automatic tel ephone dialing systemin such a way that two
or nore tel ephone lines of a multi-line business are engaged sinul taneously.

(2) Regul ations; exenptions and other provisions

The Conmi ssion shall prescribe regulations to inplenent the requirenents of
this subsection. In inplenenting the requirenents of this subsection, the Conmi ssion

(A) shall consider prescribing regulations to all ow businesses to avoid
receiving calls made using an artificial or prerecorded voice to which they

have not given their prior express consent;

(B) may, by rule or order, exenpt fromthe requirements of paragraph
(1)(B) of this subsection, subject to such conditions as the Commi ssion may

prescribe -

(i) calls that are not made for a commercial purpose; and

(ii) such classes or categories of calls made for comercia
pur poses as the Conmi ssion determ nes -

(1) will not adversely affect the privacy rights that this
section is intended to protect; and

(I'l') do not include the transmission of any unsolicited
adverti senent; and

(C may, by rule or order, exenpt fromthe requirenents of paragraphs
(1)(A)(iii) of this subsection calls to a tel ephone nunber assigned to a
cellular tel ephone service that are not charged to the called party, subject
to such conditions as the Comm ssion may prescribe as necessary in the
interest of the privacy rights this section is intended to protect.

(3) Private right of action

A person or entity may, if otherwise permtted by the laws or rules of court
of a State, bring in an appropriate court of that State -

(A) an action based on a violation of this subsection or the
regul ati ons prescribed under this subsection to enjoin such violation,

(B) an action to recover for actual nonetary |oss fromsuch a
violation, or to receive $500 in damages for each such viol ation, whichever

is greater, or

(C both such actions. If the court finds that the defendant willfully
or knowingly violated this subsection or the regul ati ons prescribed under
this subsection, the court may, in its discretion, increase the ambunt of the
award to an ampbunt equal to not nore than 3 tines the anount avail abl e under

subpar agraph (B) of this paragraph.
(c) Protection of subscriber privacy rights

(1) Rul emaki ng proceedi ng required

Wthin 120 days after Decenber 20, 1991, the Commission shall initiate a
rul emaki ng proceedi ng concerning the need to protect residential tel ephone
subscribers' privacy rights to avoid receiving tel ephone solicitations to which they

obj ect. The proceeding shall -

(A) conpare and eval uate alternative nethods and procedures (including
the use of electronic databases, tel ephone network technol ogi es, specia
directory markings, industry-based or conpany-specific "do not call" systens,
and any other alternatives, individually or in conbination) for their
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ef fectiveness in protecting such privacy rights, and in terms of their cost
and ot her advantages and di sadvant ages;

(B) evaluate the categories of public and private entities that would
have the capacity to establish and adm ni ster such nethods and procedures;

(©) consider whether different methods and procedures nay apply for
| ocal tel ephone solicitations, such as |ocal tel ephone solicitations of smal
busi nesses or hol ders of second class mail pernits;

(D) consider whether there is a need for additional Conmi ssion
authority to further restrict tel ephone solicitations, including those calls
exenpt ed under subsection (a)(3) of this section, and, if such a finding is
made and supported by the record, propose specific restrictions to the
Congr ess; and

(E) devel op proposed regul ations to inplenent the nethods and
procedures that the Conmm ssion deternmines are nost effective and efficient to
acconpl i sh the purposes of this section

(2) Regul ations

Not later than 9 nonths after Decenmber 20, 1991, the Conmi ssion shall conclude
the rul emaki ng proceeding initiated under paragraph (1) and shall prescribe
regul ations to inplenment nmethods and procedures for protecting the privacy rights
described in such paragraph in an efficient, effective, and econom ¢ manner and
wi t hout the inposition of any additional charge to tel ephone subscri bers.

(3) Use of database permitted

The regul ations required by paragraph (2) may require the establishnent and
operation of a single national database to conpile a list of tel ephone nunbers of
resi dential subscribers who object to receiving tel ephone solicitations, and to nake
that conpiled list and parts thereof available for purchase. If the Conm ssion
determines to require such a database, such regul ations shall -

(A) specify a method by which the Commission will select an entity to
adm ni ster such dat abase

(B) require each comon carrier providing tel ephone exchange service
in accordance with regulations prescribed by the Comm ssion, to inform
subscri bers for tel ephone exchange service of the opportunity to provide
notification, in accordance with regul ati ons established under this
par agraph, that such subscriber objects to receiving tel ephone solicitations;

(O specify the nmethods by which each tel ephone subscriber shall be
i nformed, by the common carrier that provides |ocal exchange service to that
subscriber, of (i) the subscriber's right to give or revoke a notification of
an obj ection under subparagraph (A), and (ii) the methods by which such right
may be exerci sed by the subscriber;

(D) specify the nethods by which such objections shall be collected and
added to the database

(E) prohibit any residential subscriber from being charged for giving
or revoking such notification or for being included in a database conpil ed
under this section;

(F) prohibit any person frommaking or transmtting a tel ephone
solicitation to the tel ephone nunber of any subscriber included in such
dat abase;

(G specify (i) the nmethods by which any person desiring to nmake or
transmt tel ephone solicitations will obtain access to the database, by area
code or local exchange prefix, as required to avoid calling the tel ephone
nurmbers of subscribers included in such database; and (ii) the costs to be
recovered from such persons;

(H) specify the nmethods for recovering, from persons accessing such
dat abase, the costs involved in identifying, collecting, updating,
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di ssenmi nating, and selling, and other activities relating to, the operations
of the database that are incurred by the entities carrying out those
activities;

(1) specify the frequency with which such database will be updated and
specify the nethod by which such updating will take effect for purposes of
conpliance with the regul ations prescribed under this subsection

(J) be designed to enable States to use the database nmechani sm sel ect ed
by the Commi ssion for purposes of administering or enforcing State | aw,

(K) prohibit the use of such database for any purpose other than
conpliance with the requirenents of this section and any such State | aw and
specify methods for protection of the privacy rights of persons whose nunbers
are included in such database; and

(L) require each common carrier providing services to any person for
the purpose of making tel ephone solicitations to notify such person of the
requi rements of this section and the regul ations thereunder

(4) Considerations required for use of database nethod

If the Conmission determines to require the database nechani sm described in
paragraph (3), the Conmission shall -

(A) in devel oping procedures for gaining access to the database,
consi der the different needs of tel enarketers conducting business on a
national, regional, State, or local |evel

(B) develop a fee schedule or price structure for recouping the cost of
such dat abase that recogni zes such differences and -

(i) reflect the relative costs of providing a national, regional
State, or local list of phone nunbers of subscribers who object to
recei ving tel ephone solicitations;

(ii) reflect the relative costs of providing such lists on paper
or electronic nedia; and

(iii) not place an unreasonable financial burden on snal
busi nesses; and

(C) consider (i) whether the needs of tel enarketers operating on a
| ocal basis could be net through special nmarkings of area white pages
directories, and (ii) if such directories are needed as an adjunct to
dat abase lists prepared by area code and | ocal exchange prefix.

(5) Private right of action

A person who has received nore than one tel ephone call wthin any 12-nonth
period by or on behalf of the sane entity in violation of the regul ations prescribed
under this subsection nmay, if otherwise pernmitted by the laws or rules of court of a
State bring in an appropriate court of that State -

(A) an action based on a violation of the regul ations prescri bed under
this subsection to enjoin such violation,

(B) an action to recover for actual nonetary |oss fromsuch a
violation, or to receive up to $500 in damages for each such violation
whi chever is greater, or

(O both such actions. It shall be an affirmative defense in any action
brought under this paragraph that the defendant has established and
i mpl enented, with due care, reasonable practices and procedures to
effectively prevent tel ephone solicitations in violation of the regulations
prescribed under this subsection. If the court finds that the defendant
willfully or knowi ngly violated the regul ations prescribed under this
subsection, the court may, in its discretion, increase the anbunt of the
award to an ampbunt equal to not nore than 3 tines the anount avail abl e under
subpar agraph (B) of this paragraph.
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(6) Relation to subsection (b)

The provisions of this subsection shall not be construed to pernmit a
communi cation prohibited by subsection (b) of this section

(d) Technical and procedural standards
(1) Prohibition
It shall be unlawful for any person within the United States -

(A) to initiate any communication using a tel ephone facsinile machine,
or to make any tel ephone call using any automatic tel ephone dialing system
that does not conply with the technical and procedural standards prescribed
under this subsection, or to use any tel ephone facsinm|le machine or automatic
tel ephone dialing systemin a manner that does not conply with such
st andards; or

(B) to use a conputer or other electronic device to send any nessage
via a tel ephone facsim e nmachine unless such person clearly marks, in a
margin at the top or bottom of each transmtted page of the nmessage or on the
first page of the transmission, the date and tinme it is sent and an
identification of the business, other entity, or individual sending the
nmessage and the tel ephone nunber of the sending machine or of such business,
other entity, or individual

(2) Tel ephone facsimle machines

The Conmission shall revise the regulations setting technical and procedura
standards for tel ephone facsim|le machines to require that any such nachine which is
manuf actured after one year after Decenber 20, 1991, clearly nmarks, in a margin at
the top or bottom of each transmitted page or on the first page of each
transm ssion, the date and tine sent, an identification of the business, other
entity, or individual sending the nmessage, and the tel ephone nunmber of the sending
machi ne or of such business, other entity, or individual

(3) Artificial or prerecorded voice systens
The Conmi ssion shall prescribe technical and procedural standards for systens

that are used to transmit any artificial or prerecorded voi ce nessage via tel ephone.
Such standards shall require that -

(A) all artificial or prerecorded tel ephone nessages (i) shall, at the
begi nning of the nmessage, state clearly the identity of the business,
i ndividual, or other entity initiating the call, and (ii) shall, during or

after the nmessage, state clearly the tel ephone nunber or address of such
busi ness, other entity, or individual; and

(B) any such systemw || automatically release the called party's line
within 5 seconds of the time notification is transnmitted to the systemthat
the called party has hung up, to allowthe called party's line to be used to
make or receive other calls.
(e) Effect on State |aw

(1) State |l aw not preenpted

Except for the standards prescribed under subsection (d) of this section and
subj ect to paragraph (2) of this subsection, nothing in this section or in the
regul ati ons prescribed under this section shall preenpt any State |aw that inposes
nore restrictive intrastate requirenents or regul ations on, or which prohibits -

(A) the use of tel ephone facsinile machi nes or other el ectronic devices
to send unsolicited advertisenents;

(B) the use of automatic tel ephone dialing systens;
(O the use of artificial or prerecorded voi ce nessages; or
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(D) the nmaking of tel ephone solicitations.
(2) State use of databases

If, pursuant to subsection (c)(3) of this section, the Conmi ssion requires the
establishnment of a single national database of tel ephone nunmbers of subscribers who
object to receiving tel ephone solicitations, a State or local authority may not, in
its regul ation of tel ephone solicitations, require the use of any database, list, or
listing systemthat does not include the part of such single national datebase that
relates to such State.

(f) Actions by States
(1) Authority of States

Whenever the attorney general of a State, or an official or agency designated
by a State, has reason to believe that any person has engaged or is engaging in a
pattern or practice of tel ephone calls or other transnissions to residents of that
State in violation of this section or the regul ations prescribed under this section,
the State nmay bring a civil action on behalf of its residents to enjoin such calls,
an action to recover for actual nonetary |oss or receive $500 i n damages for each
violation, or both such actions. If the court finds the defendant willfully or
knowi ngly violated such regul ations, the court may, in its discretion, increase the
amount of the award to an anpbunt equal to not nore than 3 tines the anpunt avail able
under the preceding sentence.

(2) Exclusive jurisdiction of Federal courts

The district courts of the United States, the United States courts of any
territory, and the District Court of the United States for the District of Colunbia
shal | have exclusive jurisdiction over all civil actions brought under this
subsection. Upon proper application, such courts shall also have jurisdiction to
i ssue wits of mandanus, or orders affording |like relief, comuandi ng the defendant
to conply with the provisions of this section or regulations prescribed under this
section, including the requirenent that the defendant take such action as is
necessary to renmove the danger of such violation. Upon a proper show ng, a permanent
or temporary injunction or restraining order shall be granted without bond.

(3) Rights of Commission

The State shall serve prior witten notice of any such civil action upon the
Conmi ssion and provide the Conmmi ssion with a copy of its conplaint, except in any
case where such prior notice is not feasible, in which case the State shall serve
such notice inmmedi ately upon instituting such action. The Conmi ssion shall have the
right (A) to intervene in the action, (B) upon so intervening, to be heard on al
matters arising therein, and (C) to file petitions for appeal

(4) Venue; service of process

Any civil action brought under this subsection in a district court of the
United States may be brought in the district wherein the defendant is found or is an
i nhabi tant or transacts business or wherein the violation occurred or is occurring,
and process in such cases may be served in any district in which the defendant is an
i nhabi tant or where the defendant may be found.

(5) Investigatory powers

For purposes of bringing any civil action under this subsection, nothing in
this section shall prevent the attorney general of a State, or an official or agency
designated by a State, from exercising the powers conferred on the attorney genera
or such official by the laws of such State to conduct investigations or to
admini ster oaths or affirmati ons or to conpel the attendance of wi tnesses or the
production of docunentary and ot her evidence

(6) Effect on State court proceedi ngs

Not hi ng contained in this subsection shall be construed to prohibit an
authorized State official fromproceeding in State court on the basis of an all eged
violation of any general civil or crimnal statute of such State.
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(7) Limtation

Whenever the Conmission has instituted a civil action for violation of
regul ati ons prescribed under this section, no State nay, during the pendency of such
action instituted by the Conm ssion, subsequently institute a civil action against
any defendant named in the Comm ssion's conplaint for any violation as alleged in
the Commi ssion's conplaint.

(8) "Attorney general" defined

As used in this subsection, the term"attorney general" neans the chief |egal
officer of a State.
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